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EDITORIAL NOTES. 


It CANNOT yet be stated with any certainty what changes in the 
statutes of special interest to lawyers will be made by the present 
Legislature. A bill has passed the House shortening the time for 
answering in chancery to thirty days. This is long enough to 
prepare an answer in any case, and it will save unnecessary delay 


in suits which are long enough without that. The House has again 
passed a bill providing that the use of the word ‘“heirs”’ shall not 
be necessary to convey a fee simple, but that the whole title of the 
grantor shall be conveyed, unless the contrary intention is plainly 
expressed, but this bill has been again reported adversely by the 
Judiciary Committee of the Senate. The bill is a copy of an 
act which has been in force in New York since 1834. 
An important bill has been introduced providing that a 
plaintiff, subject to certain qualifications and to the control of the 
Court, may unite several causes of action in the same suit. This 
bill is taken from the English Judicature act, as amended in 1875. 
It will tend to removal of the distinction between the various forms 
of action and to the extension of remedies at common law to all 
cases to which the common law procedure is applicable. The 
immediate practical benefit of it will be that a man will be able to 
obtain complete redress in one action in many cases for which one 
form of action is not sufficient. For example, take the case of 
injury to a passenger or goods ina railroad accident. The liability 
of the defendant may be for a tort or a breach of contract, or 
both. Now the plaintiff must choose one or the other, and the 
measure of damages in the two forms of action may be different. 
There is no good reason why the whole case, in all its aspects, 
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should not be presented to the court at once and complete redress 
obtained. And again, if the plaintiff sues on a sealed contract for 
the sale of goods or the erection of machinery, if he sue in 
covenant and fail in that for want of proof of performance of the 
conditions, he cannot recover on the debt which arises out of the 
acceptance of the goods sold or the work done. Under the English 
rules the action of ejectment is kept distinct, and the present bill 
provides that replevin also shall not be joined with other causes of 
action, and the courts are given full power to order separate trials 
or to confine the plaintiff to one or more causes of action. 





THE LeGat CommitTFrEs of the House have heard able arguments 
from learned members of the Bar upon the several plans which 
have been suggested for the change of the judicial system. The 
plans proposed may be described generally as follows: One which 
came from the Essex Bar Association proposes only to change the 
Court of Errors and Appeals into a bench of five judges learned in 
the law, who shall be members of nu other court, and to give the 
Legislature power to abolish the Circuit Courts. The plan sug- 
gested by the Camden Bar Association, and another proposed by 
Mr. Gangewer, both agree with this.in the Court of Appeals, but 
they go further and increase the power and dignity of the County 
Courts and do away with the Supreme Court altogether. Mr. 
Gangewer’s plan gives equity jurisdiction to the County Courts 
and abolishes the Court of Chancery. The plan proposed by 
Mr. Corbin, which was advocated by Mr. Washington B. Williams 
and Mr, Gilbert Collins, proposes not only a Court of Appeals of 
five judges, but a Supreme Court of twelve members, who shall 
have both legal and equitable jurisdiction, and shall be divided 
into law and equity divisions; these divisions to hear common law 
and chancery cases respectively, but all to have complete jurisdic- 
tion and to have power to administer justice as the case may 
require. The model of this court is the new English High Court 
of Justice. It is proposed in this plan that the judges of the 
Court of Appeal are to be chosen from among the judges of the 
Supreme Court. 


. A BILL has been introduced in the House by the Committee on 
the Revision of the Law, to revise and consolidate the acts in regard 
to chattel mortgages. It amends the act of 1881 so as to require 
the affidavit provided for by the act of 1878, which was held by 
Vice Chancellor Van Fleet in Smith v. Bracher, N. J. Law Jour- 
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‘NAL, January, 1885, to be unneccessary under the act of 1881. It 


expressly. repeals Section VII of the mortgage act in the revision, 


and also the acts of 1878, 1880 and 1881, p. 226, and also the act of 


1881, p. 207, which authorizes the foreclosure of small mortgagesin 
the Circuit Court. iP 


In King v. Ohio & M. Ry Co., U. 8. Circuit Court, D. Indiana, 
22 Fed. Rep., 413, a company was held liable for the death of a 
passenger, who was shot by a drunken man on the train after the 
conductor had notice of the condition and dangerous character of 
the drunken man. The court held that when the conduct of a 
passenger is such as clearly to show that he is dangerous, it becomes 
the duty of the persons in charge of the train to keep him in close 
custody and to disarm him, or to remove him from the train, and 
that upon a change of men in charge of the train the new men 
should be informed of every thing’ known to those who retire which 
ought reasonably to be deemed important to the discharge of the 
carrier’s duty, so that if the new men fail to take charge of a person 
who has proved himself dangerous, the company is responsible for 
his acts. 





Baltimore & Ohio R. R. Co. v. Allen, 22 Fed. Rep., 376, is worth 
noting in view of the present discussion of the subject of taxation 
of railroads. It decides that the rolling stock of a railroad is 
personal property, and that, as the subject of taxation, it must be 
governed by the general rules applicable to other personal prop- 
erty. It is held, therefore, that the rolling stock is subject to be 
taxed only in the State of the domicile of the company, so that the 
rolling stock of the Baltimore & Ohio Railroad Company, which 
leased and operated a railroad in Virginia, could not be taxed in 
Virginia but only in Maryland, where the company was incorpo- 
rated. The.case turned, however, upon the interpretation of the 
statutes of Virginia rather than upon the question of the power of 
the Legislature to impose a tax upon the personal property of a 
foreign corporation. The Court cited Orange & A. R. R. Co. v. City 
Council of Alexandria 17 Grattan, 186; P. W. & B. R. R. Co. v. 
Appeal Tax Court of Baltimore, 50 Md., 415 ; Hays v. Pacific Mail 
8. 8S. Co., 17 How., 596; St. Louis v. Ferry Co., 11 Wall. 425, and 
Pacitic R. R. Co. v. Cass Co., 53 Mo., 31. 








Ir Has been doubted whether the common device of gilding 
foreign base coins and passing them as gold coins could be punished 
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as counterfeiting under the laws of the United States. United 
States v. Russell, U. 8. Circuit Court, D. Mass., 22 Fed. Rep. 390: 
was a case of gilding old English shillings. The judge charging 
the jury cited the act of January 16, 1877, chapter 24, and said: 

‘*Under this statute the unauthorized making, or forging, or 
counterfeiting coins in the resemblance and similitude of any foreign 
gold or silver coin which, by law, is current in the United States, or: 
in actual use and circulation as money within the United States, is. 
absolutely prohibited, and whosoever does the prohibited acts is. 
subject to the penalties of the law. The only question is whether 
the accused did, in fact, forge or counterfeit such coins as charged 
against him in the indictment. If he did, he cannot excuse him- 
self by showing what was his intention, or that he did not intend 
himself to use the coin he so made for fraudulent purposes, or that 
they should be so used by others. Nor can he be excused on 
account of his ignorance of the law, that it did not allow him to do 
what he did.” 

It has been objected that the gilded coin was not a counterfeit of 
any foreign coin. But the resemblance is near enough to deceive 
at least the ignorant, and under this decision there is no doubt that 
passing them with intent to defraud is punishable as counterfeiting 
under this statute if a person was in fact deceived. 


In THE State of Maryland, to the use, etc., v. Baldwin, U. 8. 
Circnit Court, Dec. 15, 1884, it was held that when a state isa 
nominal party only to a bond, in an action thereon the controversy 
is between the party for whose benefit it was given and the obligor, 
and that where these parties are citizens of different states the 
Federal Court has jurisdiction of the action. 


Grammel v. Carmer, Supreme Court of Michigan, Nov., 1884, 
19 Reporter 120, is a clear statement of the law by Chief Justice 
Cooley on the question whether an unaccepted draft amounts to an 
assignment of the funds in the bank on which it was drawn. It 
has sometimes been contended that in case of the insolvency of the 
- drawer the holder of a check is entitled to take the funds in the 
bank as against the assignee, but this case decides the contrary in 
accordance with a long line of decisions and gives the reasons for 
it very clearly. The Chief Justice says: 

“It is said a draft should be considered an assignment of so 
much money in the payee’s hands. If this were so, then drafts 
would operate as assignments in the order in which they were 
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-given, and should be paid in that order. But to so hold would be 


to introduce a new and vicious rule into the law of commercial 
paper. The well-understood rule—and, we may add, the conven- 
ient rule—now is, that the drawee, when a draft is presented, 
should pay it if he has funds, and is not concerned with the ques- 
tion whether drafts of prior issue do not remain unpaid. But ifa 
draft operates as an assignment, then either he would pay at his 
peril or the payee receiving payment would be liable over to the 
holder of a prior unpaid draft for money received to his use. This 
rule would greatly and injuriously affect the value of this class of 
paper for commercial purposes.”’ 


In Brewer v. Jacobs, U. 8. Circuit Court, W. D. Tenn., 22 Fed. 
Rep. 216, it was held that in suits for malicious prosecution the 
advice of counsel is referable rather to the issue of malice than that 
of want of probable cause. If the jury can see from all the facts 
that the suit was malicious, notwithstanding the advice of counsel, 
that fact affords no protection to the plaintiff in attachment, and 
if the court can see that, notwithstanding the advice, it was unrea- 
sonable to believe that a ground of attachment existed, that fact 


-of itself does not constitute probable cause. Where the action is 


for the malicious prosecution of an attachment suit without prob- 
able cause, malice does not necessarily mean alone that state of 
mind which must proceed from a spiteful, malignant or revengeful 


disposition, but includes as well that which proceeds from an ill- 


regulated mind not sufficiently cautious and recklessly bent on the 


-attainment of some desired end, although it may inflict wanton 


injury upon another. 





THE PRINCIPLES upon which the U. S. Supreme Court deals 
with current debts of a railroad company, upon the appointment 


-of a receiver under a mortgage, are clearly stated in the opinion of 


the U. 8. Cireuit Court, E. D. Missouri, in Blaine v. St. Louis, 
H. and K. Ry. Co., 22 Fed. Rep. 472. Brewer, J., says: 
‘‘W hat claims are entitled to such equitable preference? The mas- 
ter has reported in favor of all claims accruing since the default in 
payment of the interest on the mortgage debt, a period of over two 
years. This seems to proceed upon the assumption that the mort- 
gagees, by failing to take action, have made the mortgagor com- 
pany their agent to incur debts; have impliedly consented that all 


-such debts should take preference of their secured claims. I do 
not think that this principle is sound. There is no implied agency 
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to that extent, and I do not think that the rulings of the Supreme: 
Court are based upon any such doctrine. The idea which under- 
lies them I take to be this: that the management of a large busi- 
ness like that of a railroad company cannot be conducted on a cash 
basis. Temporary credit, in the nature of things, is indispensable. 
Its employes cannot be paid every month. It cannot settle with 
other roads its traffic balances at the close of every day. Time tu 
adjust and settle these various matters is indispensable. Because, 
in the nature of things, this is so, such temporary credits must be- 
taken as assented to by the mortgagees; because both the mort- 
gagees and the public are interested in keeping up the road and 
having it preserved as a going concern, and whatever is necessary 
to accomplish this result must be taken as assented to by the mort- 
gagees. In this view such temporary credits accruing prior to the 
appointment of the receiver must be recognized by the mortgagees 
and such claims preferred. Now, for what time prior to the ap- 
pointment of a receiver may these credits be sustained? There is. 
no arbitrary time prescribed, and it should be only such reasonable: 
time. as, in the nature of things and in the ordinary course of busi- 
ness, would be sufficient to have such claims settled and paid. 
Six months is the longest time I have noticed as yet given. Ordi- 
narily [think that is ample. Perhaps, in some large concerns, 
with extensive lines of road and a complicated business. a longer 
time might be necessary. Certainly, so far as the present road is 
concerned, six months is ample. If any person permits a claim to 
continue longer than that, he certainly has no right to be consid- 
ered other than as a general creditor, with no preference over 
a secured debt. SoI think the exceptions must be sustained as. 
to all claims accruing prior to six months before the appointment 
of a receiver.”’ 





Heidritter v. Elizabeth, 113 U. 8. 294, wasa New Jersey case. 
The syllabus of the opinion of the U. S. Supreme Court is as fol- 
lows: Where proceedings in rem are commenced in a State court 
and analogous proceedings in rem in a court of the United States, 
against the same property, exclusive jurisdiction for the purposes. 
of its own suit is acquired by the court which first takes possession 
-of the res ; and while acts of the other court thereafter, necessary 
to preserve the existence of a statutory right, may be supported, 
its other acts in assuming to proceed to judgment and to dispose of 
the property convey no title. 

A derived title to the premises in suit through a seizure by offi- 
cers of the United States for violation of the internal revenue laws, 
and condemnation and sale of the same in the Circuit Court of the 
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United States: B derived title to the same premises under judg- 
ment and decree in a state court to enforce a mechanic’s lien. The 
proceedings in the state court were commenced and prosecuted to 
judgment after the marshal had taken the premises into his posses- 
sion and custody under the proceedings in the Cirenit Court. Held, 
That B did not hold the legal title of the premises as against A 
claiming under the marshal’s sale and the decree of the Dis- 
trict Court. 





WHEN AN action is brought to recover damages against a news- 
paper company fora libel published in a foreign Janguage, if the 
complaint does not purport to give an exact translation of the 
article complained of, but sets out in English the signification and 
meaning only of the original publication, without a further aver- 
ment that the persons to whom it was published understood it in 
that sense, the complaint is defective in substance; and the judg- 
ment of the court sustaining a demurrer thereto is correct. Where 
an action is brought to recover damages for a libel against a news- 
paper company, and against a defendant in his individual charac- 
ter, and the averment is that the defendant is a principal proprie- 
tor of the corporation, and that he is manager of said newspaper, 
without an averment that he controls its columns, or an averment 
showing with more certainty that he is individually responsible 
for its contents, the complaint is defective in these particulars, for 
which a general demurrer is properly sustained. Simonson v. 
Herald Co., Sup. Ct., Wis.; N. W. Rep., Jan. 10. 





RESPONSIBILITIES OF TRUSTEES. 





The Supreme Court of the United States, in the case of Lamar 
v. Micon, decided in December last, discusses the investments by 
trustees, which has become one of vital interest of late to many 
persons in New Jersey. It may answer a good purpose to state 
some of the facts set forth by Mr. Justice Gray in the opinion of 
the court. The question was whether a guardian was liable for 
losses on certain investments made for his ward. In discussing 
this question the Judge alludes to the diversity that existed and 
still exists in the laws and usages on the subject of trust invest- 
ments. He quotes a judgment of Lord Hardwicke in which he 
said: ‘‘ Suppose a trustee places money.in the funds which after. 
wards sink in value, or op a security at the time apparently good, 
which afterwards turns out not to be, for the benefit of the cestwé 
que trust, was there ever an instance of the trustees being made 
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to answer the actual sum placed out? Ianswerno. If there is 
no mala fides, nothing willful in the conduct of the trustee, the 
court will always favor him. * * To subject a trustee to losses 
which he could not foresee, and consequently not prevent, would 
be a manifest hardship, and would be deterring every one from 
accepting so necessary an office.” Mr. Justice Gray also cites a 
recent case in England where Sir George Jessel, Lord Justice 
Bowen and Lord Blackburn affirmed the general rule that a trus- 
tee is only bound to conduct the business of his trust in the same 
manner that an ordinary prudent man of business would conduct 
his own. He refers to the stricter rules prevailing in New York, 
New Jersey and Pennsylvania, and says that in New England and 
the Southern States the rule has been less strict. ‘In Massachu- 
setts, by a usage of more than half a century, approved by a 
uniform course of judicial decision, it has come to be regarded as 
too firmly settled to be changed except by the Legislature, that 
all that can be required of a trustee to invest is that he shall con- 
duct himself faithfully and exercise a sound discretion, such as 
men of prudence and intelligence exercise in the permanent dis- 
position of their own funds, having regard not only to the proba- 
ble- income, but also to the probable safety of the capital; and’ 
that a guardian or trustee is not precluded from investing in the 
stock of banking, insurance, manufacturing or railroad corporation 
within or without the State.”” Justice Gray also refers to similar 
liberal rules in several of the Southern States, and holds that the 
guardian in question, the trust being governed by the law of the 
domicil of the ward, was not liable for losses on certain bank 
stocks and city bonds. 

These statements of the law and usage prevailing elsewhere will 
illustrate by contrast the extreme strictures of the doctrine of our 
courts on this subject. Ina recent case in the Court of Errors 
and Appeals it was held that where an executor, without an order 
of the Orphans’ Court, invested in Elizabeth city bonds, then 
selling at par, he was personally liable for the heavy loss that 
afterwards occurred. And it is also held that since the act of 
1876, a trustee of a savings bank, who, in good faith, makes an 
investment on any security not mentioned in the act, is liable to 
indictment as a criminal, although the loan was repaid with inter- 
est and was actually to the advantage of the trust estate. The 
law of 1878 authorizes investments in city bonds so that a savings 
bank manager may invest in Elizabeth bonds without either civil 
or criminal liability, while an executor is held civilly responsible 
for losses on an investment, allowed by that act, and the savings 
bank trustee in held criminally liable for investments not named 
in the act where no loss at all has been incurred. The executor 
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acts in good faith, but causes loss to the estate, and is held liable 
to refund it; the savings bank trustee acts in equally good faith 
and makes a profit for the estate, and he is held liable to indict- 
ment as a criminal, and the statuary provision in the law of 1878, 
which leads to this result, applies only to savings banks, while no 
such contract exists as to any other form of trust, public or pri- 
vate. Sinking funds may be wasted, the estates of minors may 
be lost, and the capital of banks and trust companies dissipated, 
without any remedy through criminal proceedings. These are re- 
served especially for a class of trustees who cannot by law derive 
any profit from their labors for the public good. This is an 
anomalous state of things and may well lead to the result suggest: 
ed by Lord Hardwicke, of ‘‘deterring every one from accepting 
so necessary an Office.”’ It would seem more rational and safe to 
change the law as to savings banks, as well as other trusts, to con- 
form to the rule sanctioned by half a century of usage and judi- 
cial opinion in Massachusetts, that trustees shall be civilly liable 
when they fail to ‘“‘conduct themselves faithfully and exercise a 
sound discretion such as men of prudence and intelligence exercise 
in the permanent disposition of their own funds,’’ and that only 
bad faith and evil intent resulting in loss to the trust shall be 
regarded as criminal. K. 

—From the Newark Daily Advertiser. 





WHARTON v. STOUTENBURGH. 


(N. J. Court of Errors and Appeals. November Term, 1884.) 











Specific Performance— Power of Court to 
enforce decree by treating contract as signed.— 
1. When on decree for specific performance 
the defendant is in contempt for refusal to 
perform, the court may give it effect by es- 
tablishing the contract asif had been execu- 
ted; and by enjoining and restraining the 


defendant from denying its execution and 
delivery, and from defending himself in any 
action by denying its execution. 

2. Such substituted decree, made while 
the defendant is in contempt, may be with- 
out notice, but he has the right of appeal 
therefrom. 





On appeal. 

On bill to enforce the specific performance of a contract to exe- 
cute a mining lease, argued before Vice Chancellor Dodd, a decree 
was made that the agreement be executed. A copy of the decree 
was served on the solicitor of the defendant, November 2, 1881, 
and at the same time there was a notice served on said solicitor 
calling on the defencant to appear at the Vice Chancellor’s cham- 
bers in Newark, on November 14th, 1881, and sign, seal, execute 
and deliver the said articles of agreement. At the time and place 
designated both parties appeared by their respective solicitors, and 
the solicitor of the defendant represented that an appeal had been 
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taken from the decree to the Courtof Errors and Appeals. An or- 
der was thereupon made that no further proceedings should be had 
under said notice nending the appeal. The Court of Errors and 
Appeals having in all things affirmed the decree, notice was given 
again for the defendant to appear before the Vice Chancellor on 
July 24, 1882, to execute and deliver the lease in accordance with 
the decree. At the time and place named in the notice, the com- 
plainant and his solicitor attended for the purpose of executing the 
agreement ; bnt the defendant failed and refused to attend, in con- 
tempt of the decree of the court. Whereupon it was decreed by 
the Chancellor, on August 4, 1882, ‘‘that the said Joseph Whar- 
ton, the defendant, is bound by all and singular, the covenants, 
clauses, provisoes and conditions whatsoever mentioned and con- 
tained in the above named articles of agreement of lease ; and that 
at all times and in all places whatsoever, and in all the courts of 
this state and elsewhere, and for all purposes whatsoever, the above 
mentioned articles of agreement shall be taken, considered, recog- 
nized,construed and enforced in the same manner and to the same 
intent, and with like effect in every respect and particular, as if 
they were and had been.actually signed, sealed, executed and ac- 
knowledged by the said defendant, Joseph Wharton, and the said 
complainant, respectively. And the said defendant, Joseph Whar 
ton, is hereby perpetually enjoined and restrained from ever, at 
any time or under any circumstances, or for any purpose, denying 
that he has duly signed, sealed and delivered the same, and from 
defending himself in any action in any court of law hereafter to be — 
brought against him thereon, on the ground that the said articles 
of agreement of lease have not been actually signed, sealed and 
delivered by him.”’ 

From this decree an appeal has been taken. 

The facts of the case appear in the opinions delivered in each 
court, and reported. 

Mr. P. L. Voorhees and Mr. J. G. Shipman for appellant. 

Mr. J. E. Stoutenburgh and Mr. H. C. Pitney for appellee. 

ScuppDER, J.: Beyond the recital in this last decree, that the de- 
fendant is in contempt of the decree of that court, there have been no 
proceedings to adjudge him guilty of such contempt, and punish 
him for it. The reason for such forbearance is that he is not a resi- 
dent of this state so that he may be attached by his body; nor has he 
any property within the reach of the process of the court that may 
be sequestered. 

The complainant is the owner of the leased land in Morris county, 
and the defendant, who agreed to lease it, resides in the state of 
Pennsylvania. 

The only relief which could be given by the court was therefore 
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a substituted decree, or order supplementing the former decree 
with such relief as it. was designed to give, which had been frustra- 
ted by the contumacy of the defendant in refusing to attend and 
execute the lease and keeping beyond the reach of the court. Di- 
rect relief being made ineffective by his act, indirect relief was af- 
forded, first by establishing the lease as if it had been executed. 
and next by enjoining and restraining him from denying its execu- 
tion and delivery, and from defending himself in any action to be 
brought against him by denying its due execution. 

The former part of this substituted decree may well be justified 
by the general maxim, that equity looks upon that as done which 
ought to have been done, which means that equity will treat the 
subject matter, as to collateral consequences and incidents, in the 
same manner as if the final acts contemplated by the parties had 
been executed exactly as they ought to have been, 1 Story Eq. § 
64, g. Having ascertained the agreement between the parties, ex- 
actly as it should have been executed, when the defendant refused 
to obey its decree, the court ordered that though in fact it is not 
done, yet in effect and in good conscience it shall be regarded as 
executed by the parties as it was originally intended. 

This is the specific relief that it is in the power of the court to 
give under the circumstances and accords with the former decree for 
the formal execution of the lease. 

The latter part of the decree, enjoining and restraining the de- 
fendant from denying its execution in any court of law, is a corol- 
lary to the former part, by which equitable control is taken for its 
enforcement; and it is within the restraining power of a court of 
equity which will give effect to its decrees when the attempt is 
made to interfere with them in any court of co-ordinate jurisdic- 
tion. 

The objection that the decree complained of was made without 
notice to the defendant is not maintainable. He was in contempt of 
the court, and voluntarily beyond its jurisdiction ; notice given to 
him to appear and execute its decree had been disregarded. Why 
should the court further seek him, when by orderly equitable 
methods it was executing its own decree, and giving the complain- 
ant the relief to which he had been shown in the judgment of the 
court to beentitled? It was not a new proceeding, but followed 
the former decree as consequently as process of execution 
in the ordinary course of procedure in a suit in equity, 
without showing special cause other than appeared in 
the case. Its decree had been contemned, and of its own 
motion, without notice, it could enforce it within its equita- 
ble power by subsequent proceedings in the nature of equiv- 
alent and substituted relief.. If a court has power, when and while 
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a defendant in an equity action is in contempt for disobeying its 
order, to refuse to hear him, as was held in Walker v. Walker, 82 
N. Y., 260; Brinkly v. Brinkly, 47 N. Y., 40, and in many other 
cases, it will not require notice to be served on him to appear and 
be heard when it is proceeding regularly to enforce its decree’ 
against him. 

The court refused to dismiss this appeal because the decree was 
final, affecting the defendant’s substantial right and by which he 
was ‘‘aggrieved’’ within the meaning of the statute; but having 
heard the appeal we are satisfied that the decree is right and 
should be affirmed. 





IN RE HARRISON, BANKRUPT. 
(District Court, District of New Jersey. December 11, 1884.) 


Bankruptcy—WVegligence of Attorney— negligence will be imputed to the bankrupt, 
Discharge—Where six years have beenal- and he will be 4e/d responsible for such 
lowed to elapse by the attorney of a bank- delay, and, on motion of his creditors, the 
rupt without obtaining his discharge, such proceedings may be dismissed. 


On motion to dismiss, etc. 

Messrs. Riker & Riker for petitioners. 

Mr. Samuel Kalisch for bankrupt. 

Nrxon, J.: This is an application to dismiss bankruptcy pro- 
ceedings for want of prosecution. It is admitted in the testimony, 
by stipulation of the parties, that the debtor filed his petition for 
the benefit of the bankrupt act on April 29, 1878; that the peti- 
tioning creditors, on this motion, have a claim resting in judgment 
on promissory notes for $14,500 and upwards; that an order for 
reference was made to the register on the day of filing the petition, 
requiring the debtor to appear before him on May 11, 1878, on 
which day an adjudication of bankruptcy was duly entered, and a 
warrant issued to the marshal, returnable June 4th, and was re- 
turned unexecuted ; that no other steps were taken until May 22, 
1884, when an alias warrant was issued, which also was returned 
unexecuted ; that on July 5, 1884, a second alias warrant was 
handed to the marshal, returnable September 17, 1884, and that 
before the said return day the petition of the opposing creditors 
was presented to the court, asking for the dismissal of the proceed- 
ings on the ground of laches in the bankrupt. More than six years 
elapsed between the adjudication of bankruptcy and the service of 
any warrant upon the bankrupt. His present attorneys, not con- 
troverting the delay, seek to put the responsibility of the same 
upon his former attorney, and there is certainly evidence that he 
has been most negligent in prosecuting the case. It is not clear to 
what extent a client should be held responsible for the daches of 
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his attorney. It is difficult to lay down any general rule upon the 
subject, but each case must be left to its own circumstances. It 
may be said, however, that whilst courts should be indulgent to 
suitors who are prejudiced by the neglect and delays of those to 
whom they have committed the management of their business, 
there is a limit to such indulgence. In the present case the cred- 
itors had a right to assume, after the lapse of six years, that the 
bankrupt had abandoned the proceedings, and especially since in 
one instance, at least, he had renewed the notes of a creditor which 
were about to be barred by the statute of limitations. 

I must hold that the culpable neglect of the attorney will not 
excuse the bankrupt for the long delay, and that he must hold 
him responsible for all damages which he may suffer for such neg- 
lect. The motion to dismiss is granted. 





MATTHEWS ». MILLER. 
(Passaic County Circuit Court.) 


Prima facie case—Motion to non suit denied. 

The defendant in this case in her bill of particulars claimed title 
to the premises in question by virtue of a sheriff's deed dated Jan- 
uary 10, 1868, made in pursuance of an execution sale based on a 
docketed judgment. The plaintiff had acquired title to the prem- 
ises from his grantor by deed dated October 11, 1866, and he con. 
tended that the title of the defendant to the premises could not be 
maintained because the alleged docketed judgment on which the 
Sheriff's deed rested was not docketed in conformity to the statute 
and was void. 

The only evidence offered by the plaintiff was (1) the original 
record of the deed by which he got title, (2) the bill of particulars 
of defendant’s title demanded and served in pursuance of the 25th 
section of the Ejectment Act. The defendant moved for a non suit. 

The plaintiff insisted, against the motion, that the billof particu- 
lars showed that the defendant claimed title only as the sheriff's 
grantee, under the docketed judgment sale, and claiming under the 
plaintiff, was therefore estopped to deny the plaintiff's title prior 
to the sheriff's sale. 

The following authorities were cited by the plaintiff: Tyler on 
Eject. p. 543-7; 3 Waits A. & D. 17; Brown v. Brown, 45 Mo. 412 ; 
Whiteside v. Jackson, 1 Wendell, 418; Jackson v. Dobbin, 3 
Johns. 223; Holbrook v. Brenner, 31 Ill. 501; Jackson v. Jones, 9 
Cow. 182; Gordon v. Sizer, 39 Miss. 805-819; Morris’ Lessee v. 
Van Doren, 1 Dallas 64; Morehouse v. Cotheal, 2 Zab. 521; Hyatt 
v. Ackerman, 2 Gr. 564; English v. Wright, 427; Montgomery v. 
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Bruere, 1 South. 260; Den v. Winans; 1 Phil. Ev. 799 ; 2 Best. Ev. 
929, et seq.; Brittingham v. Stevens, 1 Hall (N. Y. S. C.) 379; 
Merchants’ Bank v. Harrison, 39 Mo. 433; Ferguson v. Miles, 3 
Gilm. 365 ; McConnell v. Johnson, 2 Scam. 528; McClure v. Engel- 
hardt, 17 Ill. 50. 

The defendant’s counsel insisted that the plaintiff should be 
non suited for lack of having shown any title whatever to the 
premises in question, since he has shown no title in his grantor. 

Mr. D. C. Bolton for the motion. 

Mr. W. B. Gillmore, contra. 

After a cur. adv. vult, Mr. Justice Dixon granted the motion 
to non suit ; but he certified the questions involved in the merits 
of the case to the Supreme Court for its advisory opinion. 





WILLIAM R. NORRIS, ET AL., v. CHARLES W. HASSLER. 
(United States Circuit Court, District of New Jersey.) 


Equity Pleading— Multifarisusness.— rer appeals largely to the discretion of the 
Several persons who. owned bonds in the court, and that in this case there was suffi- 
Northern Pacific Railroad Co.‘ and who had ‘cient community of interest in the com- 
intrusted them with the defendant forcertain plainants, and that a single suit was less 
purposes constituting two distinct trusts, embarrassing to the defendant and less 
united im a bill against the trustee for an ac- expensive, and that the demurrer should: be 
count. On demurrer tothe bill for multi- overruled. 
fariousness, it was held that such a demur- 


Mr. Charles W. Hassler, pro se, for demurrer. 

Mr. P. H. Githooley. contra. 

On Bill, ete. 

By Nixon, D. J.: The defendant has filed a special demurrer 
to the bill of complaint, and sets forth as the ground of demurrer 
that the bill is multifarious, inasmuch as it reveals two distinct 
causes of action—one against the defendant as trustee of Northern 
Pacific Land Trust No. 1, and the other against the defendant. as 
trustee of Northern Pacific Land Trust No. 2,—the complainants 
not having a common interest in said Land Trusts. 

It appears by the bill of complaint that prior to July 1, 1875, 
the several complainants, together with a number of others, were 
the owners of certain bonds of the Northern Pacific Railroad Com- 

- pany, amounting in the aggregate to $91,954.55; that they were 
addressed by the defendant in a circular letter of the above date, 
representing that other owners of said bonds had placed the same in 
his hands to be converted into the lands held by said Railroad 
Company, and asking them to intrust their bonds to him for the 
same purpose, and proposing that all the lands acquired by him 
in exchange for the bonds should be taken in his name, as trustee, 

for the owners; that the purchases and sales should be pro rata 
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for all interested, and that a distribution of the profits shonld be 
made as frequently as practicable; that in order to meet the pay- 
ment of the preliminary expenses for location, etc., a remittance 
of tive dollars should accompany each ‘$1,000 bond, and other 
amounts in proportion; that-in response to said circular letter the 
complainants and others sent bonds aggregating the sum of $91,- 
954.55 to the defendant, who returned certificates to ‘said owners 
severally in the following form, expressing in dollars and cents the 
value of the bond : 


This certifies that has an interest of — dollars and cents in 
the Northern Pacific Land Trust No. 1, which interest is tranferrable in person or by 
attorney on the books of the Trustee, upon surrender of this certificate. 

CHARLES W. HASSLER, Trustee, 
No. 7 Wall Street. 


The bill further sets forth the amounts of the railroad bonds held 
by the complainants respectively, and their value when delivered 
to the defendant for the purpose aforesaid; that they were all de- 
livered between July 1, 1875, and Nov. 10, 1877; that the com- 
plainants always supposed until recently that all of said bonds re- 
ceived by the defendant were converted into lands for the common 
advantage of all whom he represented in the exchange; that they 
have lately been informed that the defendant, in fact, divided the 
bondholders into two classes, calling one Northern Pacific Land 
Trust No. 1, and the other Northern Pacific Land Trust No. 2; 
that in the first is represented the sum of $66,175.15, and in the 
other the sum of $25,779.30; that whether said arrangement into 
classes was for the convenience of the defendant, or whether the 
bonds of each class were used by him in a common purpose or in 
distinct enterprises, the complainants are not able to say, but they 
charge that he has, in truth, made no distinction in the classes in 
his use and appropriation of the moneys received and collected on 
account of the trust. 

The bill further alleges that the defendant after receiving the 
bonds procured them to be exchanged for lands in the state of 
Minnesota and in the Territory of Dakota; that he has madea 
large number of sales of portions of said lands and has received 
in return cash and mortgages, in his name, as trustee; that he has 
rendered no account for receipts and disbursements since the year 
1877, although often importuned by the complainants so to do; 
and it prays for an account, for the removal of the defendant as 
trustees, and for the appointment of a receiver and for other 
relief. 

A demurrer for multifariousness largely appeals to the discre- 
tion of the court. Although there are certain general rules and 
principles which are applicable, the courts are quite disposed to 
let each case stand upon its own circumstances, and to’sustain or 
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overrule a demurrer as it seems least embarrassing to the parties, 
in the suit, and most conducive to the ends of justice. Multifari- 
ousness may be defined generally to be an attempt to embrace 
in the sume suit two or more distinct subjects, whether it be the 
uniting in one bill of several unconnected matters, against a single 
defendant, or the demand of several matters of an independent 
nature, against several defendants. Sto. Eq. P. sec. 271. 
Doubtless, in the present case, each individual complainant could 
have maintained a separate suit against the defendant, for an ac- 
count as trustee, but a multiplicity of actions is avoided and the 
defendant is in no wise embarrassed by being called upon ina 
single action to account respectively to the several complainants 
and to all others who joined in the suit for their respective inter- 
ests in the trust fund. Indeed, if the allegation of the bill be 
true, and for the purposes of the demurrer it must be accepted 
as true, that the defendant has made no distinction between the 
classes No. 1 and 2 in his use and appropriation of the moneys 
received and collected on account of the trust, we do not see how 
any proper accounting can be had, without embracing both trusts 
in the same suit. 

The adjudged cases sustain this view. Brinkerhoff v. Brown, 6 
John. 6, 139, has long been regarded as a leading one on this 
subject. The bill there was filed by several judgment creditors, 
claiming by several and distinct judgments, who sought the aid 
of a Court of Equity to render their judgments available against 
alleged fraudulent acts of the judgment debtor, equally affecting 
them all. The learned Chancellor (Kent) held that the bill was 
not demurrable for multifariousness as there was a community of 
interests in the common objects of the suit. ‘‘ There is no sound 
reason,”’ he says, ‘‘ for requiring the judgment creditors to separ- 
ate in their suits, when they have one common object in view, 
which, in fact, governs the whole case. There is no particular 
matter in litigation, peculiar to each plaintiff, and if they were 
obliged to sue separately, it may be pertinently asked cui bono ? 
Their rights are already established, and the subject in dispute 
may be said to be joint as between the plaintiffs, on the one hand, 
and the defendants, on the other, charged with a combination to 
delay, hinder, and defraud their creditors. If each creditor was 
’ to be obliged to file his separate bill, it would be bringing the 
same subject of fraud into repeated discussion, which would ex- 
haust the fund, and be productive of all the mischief and oppres- 
sion attending a multiplicity of suits. It appears to me, there- 
fore, that the judgment creditors, in cases of fraud in the original 
debtor, have a right to unite in one bill, to detect and suppress 
the fraud and to have the debtor’s fund distributed according to 
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the priority of their respective liens, or, ratably, as the case may 
be, equally as well as they may now, in ordinary practice, unite in 
one bill against the legal representatives of the debtor.” 

And in Gaines v. Chew, et al., 2 Howard 642, the Supreme Court, 
after quoting with approbation the remark of Lord Cottenham, in 
Campbell v. Mackey, 7 Sim. 564, that ‘‘ to lay down any rule appli- 
cable universally, or to say what constitutes multifariousness, as 
an abstract proposition is, upon the authorities, utterly impossi- 
ble,’ proceed to state that, ‘‘ Every case must be governed 
by its own circumstances ; and as those are diversified as the names 
of the parties the court must exercise a sound discretion on the 
subject. Whilst parties should not be subjected to expense and 
inconvenience in litigating matters in which they have no interest, 
multiplicity of suits should be avoided by uniting in one bill all 
who have an interest in the principal matter in controversy though 
the interests may have arisen under distinct contracts.”’ 

‘‘The principal matter in controversy, in the pending case, is 
compelling a trustee to account to his cestwi que trusts for the 
moneys and property appertaining to the trust, and although the 
interest of the several complainants may have arisen under distinct 
contracts, no practical inconvenience can arise on the accounting 
from that fact. 

The demurrer must be overruled with costs, and the defendant 
is allowed twenty days to file his answer. | 





THE STATE, EX REL. CHARLES F. RUH v. FREDERICK FRAMBACH, JR. 


(Supreme Court of New Jersey. February Term, 1885.) 





Elections— Recount of Votes——Thedu- _ pered with, but has power only to count the 


ties of a justice of the Supreme Court, under 
the Act of March 11, 1880, in conducting a 
recount of votescast for member of Assembly, 
are merely ministerial. 

He has no right to take evidence, to de- 


votes he finds in the boxes, to ascertain 
who received a majority of votes cast. 

The Supreme Court has not power to re- 
view the action of the Justice who makes the 
recount of votes for member of Assembly. 





termine if the ballot boxes have been tam- 


Argued November Term, 1884, before Justices Depue, Scudder 
and Parker. 

Mr. G. Collins for petitioner. 

Mr. A. Q. Garretson for Frambach. 

The opinion of the court was delivered by 

PaRKER, J.: A petition was presented to this court by Charles 
F. Ruh, setting forth that at the last general election for members 
of assembly in this state, the petitioner and Frederick Frambach, 
Jr., were candidates for the office of member of assembly, in the 
tenth assembly district of the county of Hudson,—that the Board 
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of County Canvassers of said county declared the petitioner elected 
to said office and on the eighth day of November, 1884, delivered 
to petitioner a certificate of such election, —that on the twelfth day 
of November, 1884, one of the Justices of the Supreme Court of 
this state made an order directing a recount of the votes cast for 
member of assembly from said district, at a a time and place there- 
in named, and that the petitioner and his counsel attended at the 
time and place designated for such recount—that said justice pro- 
ceeded with the recount, and at the conclusion thereof, announced 
his intention to revoke the certificate of election which had al- 
ready been issued to the petitioner and to order issued in its place 
another certificate to said Frederick Frambach,Jr., of his election 
to said office. : 

The petition states several reasons, why the petitioner claims 
that said justice erred in the recount of votes and complains be- 
cause the said justice refused to take evidence and inquire whether 
one of the ballot boxes had not been tampered with sinve the day 
of general election. 

The petition concludes, by praying this Court to grant a writ of 
prohibition, or a rule to show cause why a writ of prohibition 
should not issue, directed to said justice prohibiting him from re- 
voking the certificate of election which had been issued to the pe 
titioner, and from ordering a certificate to be given to said Fred- 
erick Frambach, Jr., of his election as member of assembly from 
the tenth district of the county of Hudson. 

The law, under which the justice pruceeded in ordering and con- 
ducting the recount in this case, was passed on the 11th day of 
March 1880. This law provides, that whenever any candidate at any 
election in this State for member of the Senate or member of the 
Assembly, shall have reason to believe, that an error has been 
made in any Board of Election or of Canvassers, in counting the 
vote, or declaring the result of such election, whereby the result 
of such election has been changed, such candidate may apply to 
any Justice of the Supreme Court who is authorized to order and 
cause a recount of the votes; and if it shall appear upon such re- 
count of the ballots cast, that an error has been made sufficient to 
change the result of such election as declared by the Board of 
Canvassers, then such Justice of the Supreme Court shall be em- 
- powered to revoke the certificate of election already issued and 
order to be issued in its place another certificate to the person 
who shall be found by such recount to have received a majority of 
the votes cast. 

It was found, that in the haste usually attending the counting 
of votes on the night of election by inexperienced election officers, 
errors frequently occurred and this law was passed to provide for 
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a careful recounting, under the direction of a Justice of the Su- 
preme Court, not to ascertain and decide finally who had been 
elected, but who was entitled to the certificate of election. The 
certificate of election presented to the House is prima facie evi- 
dence of the right of the person holding it. The person producing 
the certificate, issued by authority of the officer or officers, author- 
ized by law to give the credentials, is permitted, in the first in- 
stance, to take his seat in the body. 

Previous to the law of 1880, the certificate of election made by 
the Board of County Canvassers, seated the holder and cast the 
burthen of a contest on the candidate who disputed his election. 
Now, the certificate of the County Canvassers may be revoked and 
a new certificate ordered to be issued by a Justice of the Supreme 
Court, when he finds upon a recount of the ballots cast that an 
error has been made in the original count, sufficient to change the 
result of the election. ‘The Legislature have the power to deter- 
mine the source from which the certificate of election shall issue, 
but the House of Assembly, being by the constitution the judge 
of the election of its own members, can go behind the certificate, 
whether issued by a Board of Canvassers, or by order of a Justice 
of the Supreme Court, and finally decide who is entitled to the 
seat. The result of a recount cannot take from the House the 
Constitutional right of seating the member in fact elected, 
although, as in this case, it may reverse the position of sitting 
member and contestant. The Legislature could not invest a Jus- 
tice of the Supreme Court with the power of determining the 
election of a member of Assembly. The duties f the justice, 
who makes the recount under the law, are only m aisterial. He 
has no right to take evidence for the purpose of determining 
whether the ballot boxes have been tampered with. He has 
authority merely to count the ballots he finds in the boxes, for 
the purpose of ascertaining who has a majority of the votes cast. 

There is no power given to the Supreme Court to review the 
action of the justice who makes the recount. The law in question 
does not give such power. If the justice has not made the re- 
count correctly, or if there has been tampering with the ballot 
boxés, the House of Assembly alone (if there be a contest) can go 
behind the certificate ordered by the justice, and seat the member 
found by the House to have been elected. ‘The motion of relator 
is refused. 











Nuisance—Landlord and Tenant.—1. He 
who creates a nuisance on his own premises 
cannot escape liability for its continuance, 
by demising the premises whereon the nui- 
sance is. 

2. Such liability will exist although the 
tenant by the demise stipulates to keep the 
premises in repair. 

3. A landlord, whose tenant during the 
term has created a nuisance on the demised 
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AUGUST INGWERSEN v. HENRY RANKIN AND JOHN D. MEYER. 
(N. J. Supreme Court. 


February Term, 1885. 


as he has no right of entry or power to abate; 
but when the term expires or the landlord 
may enter and abate the nuisance, he will 
become liable for its continuance, and that 
liability cannot be evaded by a renewal of 
the lease, though with covenants to repair 
and without the landlord’s having taken ac- 
tual possession. 

Quaere: Whether knowledge of the exist- 
ence of the nuisance is necessary to establish 









premises, will not be liable therefor so long _ the landJord’s liability in such cases. 


On rule to show cause, etc. 

Mr. Linn, for the rule. 

Mr. Lewis, contra. 

The opinion of the court was delivered by 

Maat, J.: Plaintiff was tenant of defendants under a lease 
which demised to him the basement of a building for the term of 
five years commencing May 1, 1876. 

His suit against defendants was brought to recover damages for 
injuries alleged to have been suffered by him by reason of im- 
proper management of the remainder of the building. The evi- 
dence was that shortly after plaintiff's term commenced water be- 
gan to flow upon the demised premises and the flow so increased 
that plaintiff claimed that he was obliged to abandoned them and 
was thus deprived of their use for a large part of the term. Plain- 
tiff insisted that the water came from defects in the pipes used to 
distribute water through the building, and that defendants were 
liable therefor either because the defective pipes were in parts of 
the building retained in their possession, or in parts for which they 
were responsible. 

There was evidence from which it was possible to infer that the 
defects existed in the pipes in a saloon above the basement. . The 
saloon had been leased by the defendants, before plaintiff's term 
commenced, to Owen Markey. By the lease Markey had covenanted 
to keep the premises in repair. The lease expired May 1, 1877, 
and just before its expiration defendants gave Markey a new lease 
of the saloon fora term extending beyond plaintiff's term. By 
that lease Markey also covenanted to keep the premises in repair. 

It therefore became necessary to instruct the jury as to the lia- 
bility of defendants upon that state of facts and the inferences 
which could be drawn therefrom. The learned judge before whom 
the case was tried gave instructions in regard to defendants’ liabili- 
ty under the lease to plaintiff and as occupiers of such parts of the 
building as were retained in their possession, which instructions 
have not been objected to and are unobjectionable. The objection 
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plaintiff makes and on which he insists that the verdict (which 
-was for defendants) should be set aside, is directed to the following 
passage of the charge : 

** One theory upon which I understand the plaintiff to put his 
«ase is that this pipe, when the first term of Markey expired, had 
by reason of Markey’s negligence in the repair, or not keeping in 
repair, got to be ruinous, and that the landlord while such was 
the case executed a new lease, granted a new term to Markey, and 
thus adopted as his own this condition of things in respect to this 
pipe. There was no actual taking possession of these premises by 
the landlord between the termination of the first term and the 
commencement of the second of Markey. Under the first term 
Markey was bound to repair; under the second term the same 
obligation was continued in his lease in express terms. The same 
duty that existed in the first term ran on directly into the second. 
I do not think the expiration of the term and the re-letting of the 
premises to the same tenant on the same conditions as to repairs, 
changed the defendants’ liability in this case. And upon that 
theory Iam unable to see any ground upon which the plaintiff 
would be entitled to recover.”’ 

Since this instruction required a verdict for defendants, if the 
conclusion of the jury was that the water escaped from pipes in 
the saloon, which had become worn out during the first lease to 
Markey, it is clear that, if the instruction was erroneous, plaintiff 
may have been injured by it. 

If the defective pipes were part of the premises demised to plain- 
tiff, defendants’ liability would be measured by their contract with 
plaintiff. But if defective pipes, located without the premises de- 
mised to plaintiff, constantly flowed water upon those premises 
they constituted a nuisance for which a liability to plaintiff arose 
on the part of him who originally created it and of him who main- 
tained it. 

If one create a nuisance on his own premises and thus become 
liable for its erection and also for its maintenance, he cannot es- 
cape the latter liability by demising the premises whereon the 
nuisance is. This was established in the leading case of Rosewell 
v. Pnor, Salk. 460, 8S. C. 1 L. Raym. 713. That was an action 
against one who had erected a shed which stopped plaintiff's an- 
cient lights. There had been a recovery against him for the erec- 
tion and this action was for the continuance of the nuisance. The 
erection was by a tenant for years, who had afterward made an 
underlease to one S. The question was whether, after a recovery 
against the first tenant for years for the erection, an action would 
lie against him for the continuance after he had made an under- 
lease. It was held that the action would lie upon the ground that 
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defendant had transferred the premises with the original wrong 
and his demise affirmed the continuance of it. It was also held 
that the action would lie against either tenant at plaintiff's 
election. 

This doctrine has been restated and developed in many cases, 
whicn have been said to be all reconciled in the proposition that 
when the injury is the result of the misfeasance or nonfeasance of 
the lessor, the party suffering damages may sue him. Todd v. 
Flight, 9 C. B. N. 8. 377. A distinction has been taken between 
the liability of the landlord and that of the tenantand the former 
has been restricted to that which is a nuisance in its essence and 
nature at the time of letting, and not something merely capable of 
being rendered a nuisance by the tenant. Gandy v. Jubber, 5 B. 
& 8. 87. But there-are cases which affirm the lessor’s liability for 
a nuisance which was a necessary contemplated or probable result 
of the use of the thing leased for the purposes for which it was 
leased. Fish v. Dodge, 4 Demo. 311; Rex. v.. Pedley, 1 Ad. & El. 
822; House v. Metcalf, 27 Conn. 631; Woods L. & T., paragraph 
639 and cases in notes. Besides the above cited cases the follow- 
ing illustrate the principle: Nelson v. Liverpool Brewy. Co., L. 
R. 2 C. P. Div. 311; Staple v. Spring, 10 Mass. 72; Salstonstall v. 
Bauher, 8 Gray, 195 ; Swords v. Edgar, 59 N. Y. 28; Wagoner v. 
Germaine, 3 Demo. 306: McCallum v. Hutchinson, 7 Upp. Can. C. 
P. 508. The principle was adopted in this state by the Court of 
Errors in Durant v. Palmer, 5 Dut. 544. 

I am unable to bring my mind to the conclusion that the land- 
lord’s liability in such case will be discharged by reason ‘of his 
having acquired the tenant to stipulate to keep the demised prem- 
ises in repair. Such a view seems to have been taken in Pretty v. 
Bickmore, L. R. 8 C. P. 401, which case was followed and approved 
in Gwinnel v. Eamer, L. R. 8 C. P. 658. In my judgment it is im- 
possible to reconcile those cases with the principle established by 
the leading case or with reason. For it is absurd to say that one 
who is liable for a continuing nuisance may escape that liability 
by merely taking a contract from another to remedy the nuisance 
by repairs. The tenant cannot, either by reason of his tenancy or 
by reason of his contract to repair, be interposed between the per- 
son injured by the nuisance and the landlord liable therefor, Shear. . 
& Red. Negl., paragraph 502. In Swords v. Edgar, wbi. sup., the 
Court of Appeals disapproved of Pretty v. Bickmore, and by a 
unanimous judgment held that a lessee’s covenant to repair would 
not shield the lessor from liability. 

In some cases knowledge, on the part of the lessor, of the exist- 
ence of the nuisance at the time of the demise, is held to be an es- 
sential element of his liability. Gwinnell v. Eamer, udi. sup.; 
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State v. Williams, 1 Vr. 102. A different view was expressed by 
the Queen’s Bench in Gandy v. Jubber, wdi. sup., but as the 
plaintiff in that case, upon error in the Exchequer Chamber, ac- 
cepted a stet processus on the recommendation of the court, the 
weight of that case may be considered lessened. é 

If such knowledge is an essential element of the landlord’s lia- 
bility, the cases of Pretty v. Bickmore, and Gwinnell v. Eamer, 
may be reconciled with the other cases. In the latter case it ap- 
peared that the lessor demised in ignorance of the defect. In the 
former case the same ignorance may be inferred. 

But it is unnecessary to determine in this case how far a knowl- 
edge on the landlord’s part of the ruinous condition of the prem- 
ises is essential to be shown to establish his liability—for it clearly 
appears that defendants, before making Markey’s second lease, had 
knowledge of the injury to the plaintiff, and of facts from which it 
could be inferred that it proceeded from defects on Markey’s 
premises. 

Nor do I perceive how the liability of the landlord in such cases 
will be diminished by the fact that he renewed the tenant’s lease 
without retaking actual possession. Such a conclusion would be 
opposed to the principles creating and governing his liability. Ifa 
nuisance is created during a term already existing no liability falls 
on the landlord pending that term, for the reason that he has no 
legal means of abating the nuisance. He cannot enter upon his 
tenant’s possession for that purpose and would be a trespasser if 
he did so. But when the term expires, his right of entry and power 
to abate at once arise, and for that reason a liability commences. 
If he declines to reenter and abate the nuisance and relets the 
premises the liability which arose at the termination of the term 
will be neither discharged or evaded. The fest of his liability in 
such case is his power to have remedied the wrong. If he has, but 
fails to exercise such power, his liability remains. 

The cases seem to be uniform in this view. Whalen v. Glouces- 
ter, 4 Hun. 24; Rex v. Pedley, whi sup.; Rich v. Basterfield, 4 M. 
Gr. & L. 782; Claney v. Bryne, 56 N. Y. 129. In Gandy v. Jub- 
ber, the landlord was held liable in case of a tenancy from year to 
year which he could have terminated by notice which he failed to 
give. 

These considerations constrain me to conclude that the charge 
was erroneous in the respect complained of. 
The rule must therefore be made absolute. 
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COURT OF ERRORS AND APPEALS. 





(November Term, 1884.) 


HOAGLAND, EX’R. JANE V. TITUS, DEC’D v. HARMON H., TITUS. 
Equitable Assignment—Set off—Orphans’ Courts. 


1. A son advanced money to his mother for her support during 
her life under an agreement that he should be repaid at her death 
out of her estate. The son procured from his wife the money 
advanced, agreeing that she should have the account against his 
mother. Equity will enforce the claim in behalf of his wife. 

2. The parol assignment to the wife being unknown to the 
mother, a counter claim, which she had against her son at her 
death, will be set off against this claim of the wife. 

3. Where application is made under Sec. 20 of the act relative 
to the sale of land (Rev. 1047), fora sum sufficient to pay debts, 
the amount requisite for the purpose will asa general rule be 
paid to the personal representative to be administered in the Or- 
phans’ Court. There must be special circumstances to warrant 
the Chancellor to take the settlement of the account out of the 
Orphans’ Court. 

Opinion by Van Syckk1, J. 





COOPER v. MAPES. 
Bond of Corporation. 
Opinion by ScuppEr, J. 


Judgment affirmed. 
Paterson, J., dissented. 





LARISON, ET AL., ». POLHEMUS. 
Partition— Account— Use and Profits. 


It appearing that two sons had worked their father’s farms un- 
der an agreement that they should do so until they had accumu- 
lated for him a fund of $12,000, and then they should have the 
farms free of rent during his life, and that the specified sum had 
been gathered about a year before the father’s death and thereafter 
the sons had enjoyed the use of the farms free until their father 
died. Held, that the sons had no reason to complain on appeal 
that the Chancellor had made too small an allowance to them for 
services rendered under that contract. 

Parties- who, in their pleadings -and proofs, have insisted that 
they were not accountable to heirs for the rental value of land of 
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which the ancestor died seized, because they were in possession as 
equitable owners, cannot at the hearing shift their ground and 
claim that they were tenants of the ancestor’s widow, who might 
have been entitled to hold the land until her dower was assigned, 
but who has disclaimed such a right. 

Decree below affirmed. 

Opinion by Dixon, J. 


HENDRICKSON, ET AL. v. WOOLLEY. 
Mortgage—Priority— Record. 


The presuniption is that the mortgage first recorded is the first 
lien, and to overcome such presumption it must be proved that the 
mortgagee of the mortgage first of record, at or before the time he 
took his mortgage, had knowledge of the existence of the mortgage 
first in date. 

The notice, if any, must be taken with the qualifications attach- 
ed to it by the agreement of the mortgagee of the unrecorded 
mortgage, and if such mortgagee has agreed with the mortgagor to 
keep his mortgage off the record in order that the mortgagor may 
borrow more money on the property to be secured prior to such 
mortgage, and such agreement be made known to the mortgagee of 
the mortgage second in date, but first of record, at or before its ex- 
ecution, such notice will not give the unrecorded mortgage priority. 

In such case the priority of the mortgage first in date is waived. 

Decree reversed. 

Opinion by PaRrKER, J. 





MISCELLANY. 


CORPORATIONS AND JOINT STOCK COMPANIES—WHAT IS 
A FRANCHISE? 





The corporation tax act of 1884 provided for a tax upon the fran- 
chise of certain corporations. The Board of Assessors have had 
some difficulty in determining the value of the franchise of the 
railroad companies. Some part of the difficulty may arise out of 
use of the old word franchise in connection with a modern joint 
stock company, and this has come from the use of the old word 
corporation to describe such acompany. We, in America, have 
taken all the legal notions connected with the old English corpor- 
ation aggregate and have applied them to associations of individ- 
uals acting under certain rules in regard to limited liability. They 
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have not done this in England; there business associations are 
ealled joint stock companies. They are treated on the analogy of 
limited partnerships. They must use the word limited with their 
names if the liability is to be limited. The only true corporations 
are those which have in some sense the Royal power or franchise, 
as, for example, the government of a town or a college, a city 
guild or the Trinity House. We doubt very much if it would ever 
have occurred to an English Legislature to speak of the franchise 
of a railroad company. Certain railroads, no doubt, have exclusive 
privileges, and if these have expired they have a ‘‘ good will” in 
the business which is valuable. The inclusion of the franchise in 
the taxable property was no doubt intended to cover the value of 
the business arising out of the location of the road, or the good 
will, or any other advantage. So that the road might be tixed for 
its full value in the market, without reference to the tangible prop- 
erty alone. 

The last number of the American Law Review, in a criticism of 
Lowell on Transfer of Stock, insists that it is not a true view of a 
modern so-called corporation to treat it as a legal person wholly 
apart from its stockholders, and it quotes the following passage 
from the preface of Taylor on Corporations, and alsu a passage 
from Prof. Pomeroy’s review of that book, both of which support 
the view that we have suggested : 

‘*Tt is the opinion of the writer that the fiction of the legal per- 
son has outlived its usefulness, and is no longer adequate for the 
purposes of an accurate treatment of the legal relations arising 
through the prosecution of a corporate enterprise. By dismissing 
this fiction a clearer view may be had of the actual human beings 
interested, whose rights may then be determined without unneces- 
sary mystification.”’ 

Prof. Pomeroy says: ‘‘The author has here touched upon, al- 
thongh he has not fully developed, a fact which, in our opinion, must 
ere long be recognized and acted upon by the courts in dealing 
with the law of corporations. The common law conception of the 
legal personality of the metaphysical entity constituting the cor- 
poration, entirely distinct from its individual members, arose at a 
time when corporations were all created by special charters gener- 
ally granted by the crown ; when very few of them were stock cor- 
porations ; when they were mostly perpetual in existence; when 
absolutely no personal liability was imposed upon the individual 
corporators, but the legal statws of the corporators was wholly 
swallowed up in the “‘legal person’’ of the corporation, and when 
corporations were in reality, as a necessary result from this cre- 
ation and legal position, monopolies. In the United States, in the 
present day, almost all private corporations, whether business 
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or otherwise, are formed under general laws, and in many states 
the Legislatures are expressly forbidden from granting special 
charters. Under these general laws persons complying with a few 
formal requisites can organize themselves into a company for al- 
most any business purpose. The associations thus formed are 
limited in duration ; they are under complete control of the Legis- 
lature ; the individual corporators are all personally liable to some 
extent and in some manner, and in many instances they are fully 
liable, as though they were the immediate parties and debtors. 
In truth, except in the features that they can sue and be sued, 
make contracts, acquire rights and acquire liabilities, in and by 
their corporate names, and that a change of membership does not 
work their dissolution. These associations differ very little in 
their essential attributes from partnerships. And yet our Amer- 
ican courts, both state and national, have, with few exceptions, 
gone on and applied the same language, the same conceptions and 
the same doctrines to these associations which were originally ap- 
plied to corporations as they existed under purely common law 
notions and regulations. The English courts have never fallen in- 
to this error. Of late years Parliament has enacted statutes sim- 
ilar in their scope and effect to our general laws for the formation 
of private corporations. The English courts have never treated 
the joint stock companies with limited liability, formed under 
these statutes, as being identical with common law corporations 
but have always carefully distinguished between them. In our 
opinion the American courts must, in time, recognize and enforce 
the same distinctions.”’ 

Upon this the American Law Review remarks: ‘‘It ought, 
perhaps, to be added that both views of this question are measur- 
ably correct, a corporation in most of its relations acts as a unit, 
and to regard it asa person in law; but in many relations the 
proper idea of a corporation is not that of a person, but that of an 
aggregation of persons or a kind of limited partnership. The ef- 
fort of practical jurisprudence should be to regard it as a unit or 
as a cullection of persons according to the relation in which it acts 
in a given instance. The shield will be either white or red accord- 
ing as it is viewed from one side or the other. 


THE WEST LINE GRANT. 





The Chancellor, at the present term of the Court of Chancery, 
rendered a decision in the case sv long pending in his court, re- 
specting the title to a tract of land of about sixty acres at Com- 
munipaw cove, in Jersey City, known as the West Line grant.” 
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This suit is between the Central Railroad Company of New Jersey 
and the American Dock and Improvement Company, on the one 
side, and William Z. Larned, Receiver of the New Jersey West 
Line Railroad Company, the executors of Judge Asa Packer and 
others, on the other side. It is the same cause which was tried at 
great length before Judge Depue and a struck jury, in Essex 
county, in January, 1884, in which trial Judge Depue directed the 
jury to find a verdict against the Central and Dock Companies, 
the result of which was a decision that the title to the property 
(except as to about a question of an acre), was in the New Jersey 
West Line Railroad Company and its Receiver, and not in the 
Central Railroad Company, or the American Dock and Improve- 
ment Company. The plaintiffs in the original suit, who failed in 
the trial before Judge Depue, applied to the Chancellor to order a 
new trial on the ground of alleged errors committed by Judge 
Depue in his rulings on the trial. On the other hand, the success- 
ful parties in the jury trial applied to the Chancellor to decree 
that the possession of the land be turned over to them, claiming 
that the verdict in Judge Depue’s court settled the whole question 
of title in their favor. These two motions were argued together 
before Chancellor Runyon in September last by Messrs. John W. 
Taylor and James E. Gowen, of Philadelphia, for the Central 
Railroad and Dock Companies, and by Messrs. Thomas N. Mc- 
Carter and Robert Gilchrist on the other side. The Chancellor 
delivered an elaborate opinion, in which he held that the rulings 
of Judge Depue were in all respects right, and that the finding of 
the jury was satisfactory tohim. He therefore dismissed the 
motion for a new trial. On the other motion he held that there 
still remained some questions to be litigated in his court, which 
were not settled by the jury’s decision, and that the motion fora 
decree for possession was premature, and that motion was also 
denied. 





OBITUARIES. 





. 


Socrates Tuttle, a leading member of the bar of Passaic county, 
died suddenly of angina pectoris, February 12, 1885, at his home 
‘in the city of Paterson. 

The deceased was born in Colebrook, Coos county, New Hamp- 
shire, on the 19th day of November, 1819, and was consequently 
in his sixty-sixth year. His early life was one of privation, and 
during his boyhood his attendance at the village school was only 
for a period of three months in the year. His father was a black- 
smith and required his assistance at the forge ; here the boy toiled 














\y 


=~ =— “Ss - & 











MISCELLANY. * 93 


to manhood learning his father's trade. His daily task became 
more and more uncongenial. He longed for a position in the 
world that would give unlimited scope to his faculties. It was 
the old story of Pegasus yoked to the plough. He left his native 
state to settle at Blue Ball, Monmouth county, New Jersey. Here 
he taught school from December, 1841 to March, 1844. In this month 
he removed to Paterson and entered the law office of James Speer, 
and afterwards when that gentleman was elevated to the bench of 
the Court of Errors and Appeals, he completed his studies with 
Benjamin W. Vandervoort. He was admitted to the bar in April, 
1848, and as a counsellor in 1851. From his admission he took a 
prominent part in politics. He was originally a Whig, but at the 
dissolution of that party he became and remained a Republican. 
Upon the incorporation of the city of Paterson, he became its first 
clerk, and two years later its second city counsel. In 1885, he was 
a member of the Board of Freeholders of Passaic county, and sub- 
sequently counsel for a period of seven years. At the outbreak of 
the Rebellion he was a member of the House of Assembly, and was 
conspicuous in a house remarkable for its ability. In 1867, as the 
candidate for state senator, he led a forlorn hope of his party. In 
1871 he was elected mayor of the city of Paterson for a term of two 
years. He wasan admirable platform speaker and his services were 
in constant demand. 

But efficent and valuable as were his services in the field of poli- 
tics, it is as a lawyer that he will longest be remembered. He had 
through his whole life the entire confidence of his clients. They 
leaned upon him with a faith that was never shaken. For more 
than a quarter of acentury, he had been engaged in nearly every 
case of importance in Passaic county. He was one of the few ad- 
vocates, who are equally at home in civil or criminal practice. An 
imposing figure, a voice clear, strong and resonant and capable of 
great modulation, fluent and powerful of speech, keen to detect 
the vulnerable point in his adversary’s armor, and dextrous in con- 
cealing the weakness in his own, he seemed especially fitted for 
work at nisi prius. Probably the most notable trait about him 
was his simplicity. He was on the day of his death as plain and 
unaffected as on the day he left hishome in New Hampshire. Never 
unduly elated or depressed, he was in victory and vicissituce the 
same. Witty, genial and tender-hearted as a woman, he-was at all 
times most companionable ; he was loved by his friends and respec- 
ted by the whole community. He was, indeed, 


Full of power ; 
As gentle; liberal-minded, great, 
Consistent ; wearing all that weight 
Of learning lightly like a flower. 
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At a meeting of the Bar of Passaic county, the following resolu- 
tions were passed with regard to his death : 


Once more the Bar of Passaiccounty is called together to deplore the death of a valued as- 
sociate. Socrates Tuttle passed away, respected by our whole community and loved by very 
many. 

In sad recognition of our loss we do resolve : 

That by his death we are deprived of a companion whose force of character, integrity and 
marked professional ability made him known and esteemed throughout the State. 

That this city, in which he has lived so long, loses in him a man who possessed wit with- 
out venom, a most tender heart and a hand bountiful without measure. 

That we feel that his family has sustained a bereavement which no words of ours are ade- 
quate to describe, and we offer them our heartfelt sympathy. : 

That we will together attend his funeral, and that after these resolutions shall beinscribed, 
by permission of the court, upon its minutes, a copy of: them shall be transmitted to his family. 


Samuel Morrow, Jr., of Newark, died suddenly in New York on 
Sunday, Feb. 8th. 

He was born in Wantage township, in Sussex county, on Feb. 
7, 1831. He was educated in the Rankin Seminary at Deckertown, 
and afterwards was engaged in teaching for several years. He was 
engaged in the service of the government during the war, and be- 
gan the study of the law in 1868. He was admitted in 1871, and 
for several years was the partner of Mr. John Whitehead in New 
ark. He was a member of the Assembly from the old Sixth Dis- 
trict of Essex, for two terms, 1872-4. He was genial and kindly 
in his disposition, a good companion, and always courteous and 
obliging to hisopponent. He wasindustrions and persevering, and 
a lawyer of more than ordinary ability, especially in his conduct of 
a case before a jury. 

Resolutions of respect were adopted upon his death by the Essex 
County Bar, and addresses were made by John Whitehead, Joseph 
Coult, and others. 








VARIOUS TOPICS. 
EXAMINATIONS FEBRUARY TERM, 4. When after delivery must a deed for 
1865. land be lodged for record, and what risk 





does grantee incur by longer delay ? 
5. Under our statutes of descent what is 


S By what tenure are all lands held in the Jineal order of inheritance directed to be 
this State which are conveyed under its seal ? followed ? 


2. In all original conveyances of land what 
is legally necessary in order to dispense with 
the common law requisites of transfer of 
possession and livery of seizin ? 

3. What is the effect of the absence in 
deeds for lands to individuals of word 
“heirs,” and to corporations of word “ suc- 


COUNSELLORS, 


6. If no heirs and no will of person dying 
seized of lands, in whom does the land vest, 
and what is such vesting termed ? 

7. Among collaterals will uncles and sec, 
ond cousins take equally with first cousins ? 
In your answer state the method of comput- 
4 ing degrees of consanguinity under the sixth 
cessors ? section of this act. 























8. If your clients were collaterals, and the 
nearest in blood to persons last seized, 
though the furthest from him in respect to 
the blood of the ancestor from whom the 
land originally came, would your clients 
inherit ? 

g. What is an estate tail at common law ? 

to. What is it converted -into under our 
statute ? 

11. With respect to what form of aliena- 
tion is the rule in Shelly’s case still in force 
in the State ? 

12. What is that rule? In your answer 
give either the rule or an example. 

13. Can a wife make a will of her real and 
personal estates so as to deprive her husband, 
surviving her, of either or both ? 

14. For how long time after death of hus- 
band may widow hold mansion house and 
plantation without being liable to pay rent ? 

15. What is the difference in the value of 
widow’s dower with respect to husband’s dy- 
ing seized, or not ? 

16. Against whom must suit in ejectment 
for unoccupied lands be brought, in order to 
determine the title ? 

17. What important fact in such suit must 
the defendant pleading admit ? 

18. What facts must be proved and what 
adjudication must be made by the Orphans’ 
Court to give it jurisdiction to order land of 
decedent sold to pay debts ? 

19. To what kinds of estates does the 
remedy by partition apply, and in what vari- 
ous courts be had ? 

20. Under the statute of frauds, what con- 
tracts must be in writing and signed by par- 
ty to be charged ? 





ATTORNEYS. 

1. What is the common law of England, 
and what force and effect does it have in 
New Jersey ? 

2. What is process, and how many differ- 
ent kinds are there in New Jersey ? 

3. What are pleadings, how many different 
kinds are there, and what is the office of 
each ? : 

4. What is a contract ? 

5. What are the four most usual contracts 
whereby the rights to chattels personal may 
be acquired ? 

6. What is the appropriate form of action 
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for a breach of the different kinds of con- 
tracts ? 

7. What is a tort ? 

8. What is bail in a civil action, and when 
may it be required in New Jersey ? 

g. Give the Courts of New Jersey, and 
the jurisdiction of each. 

10. What provisions are contained in the 
Constitution of New Jersey as to taking pri- 
vate property for public use ? 

11. When does a writ of attachment lie, 
and how is it issued ? 

12. Why is it important to the owner of 
land that his building contract should be 
filed ? 

13. What is the rate of interest in New 
Jersey, and the penalty for usury ? 

14. What is a mortgage ? 

15. What are the proceedings for the sale 
of lands of a deceased person for the pay- 
ment of his debts ? 

16. What are the proceedings for the entry 
of a judgment on bond and warrant ? 





BOOK NOTICES. 





ILLUSTRATIONS IN Apvocacy, Examples of 
Conducting the Prosecution and Defense 
of Civil and Criminal Cases, including 
Methods of Cross-Examination, etc., by 
Richard Harris, author of Hints on Advo- 
cacy. First American from First London 
Edition. Revised and adapted to the 
American Practice by an American lawyer, 
St. Louis, Mo.: William H. Stevenson. 
1885. 

The author has followed up his excellent 
Hints on Advocacy by Illustrations derived 
from his varied experience in conducting and 
in observing the trial of cases in the London 
Courts. His illustrations are derived from 
many different cases and the application of 
each is very plain. The cases are interest- 
ing in themselves and the story of each is 
well told, sothat the book is a collection of 
good stories, each one pointing its own 
moral for the observing lawyer. We cor- 
dially commend this little book, not only as 
an entertaining companion for an idle hour, 
but also as useful to those who will take 
the suggestions it offers. 

THE PRINCIPLES oF Equity, intended for 
the use of Students and the Profession, by 
Edmund H. F. Snell, ot the Middle Tem. 
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ple, Barrister at Law. First American 

from the Sixth English Edition by ‘ohn 

D. Lawson, author of a treatise on Car- 

riers, etc. St. Louis, Mo. William H. 

Stevenson. 1885. $5.00. 

We are glad to see an American edition of 
this standard English handebook on the 
Principles of Equity. The American edition 
has made some additions to the English text 
and such alterations as were necessary to 
express the American law. The changes are 
indicated by brackets. The editor has very 
wisely refrained from citing many American 
cases, and has taken care to preserve the 
character of the book as a statement of prin- 
ciples and not a book of reference. 
Cuitrty’s Equiry Dicest, Vol. 2. 

C. Soule: Boston. Price $8.00. 


Charles 





JUDGE McCARTER AND JUDGE 
KIRKPATRICK,. 

The term of Ludlow McCarter, Presiding 
Judge of the Essex Common Pleas, will ex- 
pire on April toth, and the Governor has 
appointed Andrew Kirkpatrick to the office. 

Judge McCarter was appointed by Gov. 
McClellan six years and has been an able, 
fearless and impartial judge. He was very 
firm in dealing with criminals, sometimes, 
perhaps, too severe, but his administration 
of the office has been most salutary in its 
effect upon habitual criminals. In the Or- 
phans’ Court his judgments were definite 
and sound. He had a clear sense of equity ; 
he apprehended quickly the facts of a case 
and applied the law to it logically and clearly. 
He wrote few opinions, but the readers of 
this Journal have no doubt recognized in 
them the qualities we have referred to. 

Andrew Kirkpatrick, his successor, is the 
son of the late Bayard Kirkpatrick, of New 
Brunswick, and a grandson of Chief Justice 
Kirkpatrick. He was born in New Bruns 
wick in 1844, and was graduated at Rutgers 
College in 1863. He has practiced law in 


Newark since 1866. He was a partner of 
Senator Frelinghuysen until 1874 and then a 
partner of Judge Teese until last year. Since 
then he has been practicing alone. He is a 
good lawyer and a vigorous man and is well 
fitted for the office of judge. 





The following are some of the acts passed 
by the present Legislature of special interest 
to the Bar: 

Assembly No. 30. An act authorizing per- 
sons having liens for work, labor or materials 
employed in the repair or construction of 
any article, to enforce such lien. 

Assembly No. 119. Making it legal for 
defendants in any action, by leave of the 
Court or judge, to plead in answer to the 
replication or subsequent pleading of the 
plaintiff, as many several matters as he shall 
think necessary for the defense, providing 
the costs be adjudged to the successful party. 

Assembly No. 124. Making it lawful to 
sue any unincorporated company or volun- 
tary association, composed of seven or more 
persons, in any of the courts of the state, by 
the recognized name ; any such suit to have 
the same force and effect as regardsall rights — 
and property of such company, as if it were 
prosecuted in the names of the members 
thereof in the manner now provided by law. 

Senate No. 11. Declaring that all proceed- 
ings to recover on forfeited bail bonds and 
recognizances shall be commenced within six 
years of the entering of the same. 

Assembly No. 65. Amending the act rela- 
tive to the property of idiots, so as to author- 
ize lands to be sold by private sale. 

Assembly No. 86. Supplement to the 
Chancery act, relative to the taxing of coun 
sel fees in suits for partition. 

Assembly No. 102 Relative to the ap- 
pointment of guardians for minors under 
fourteen,who reside outside of the State and 
who are entitled to lands inside. 








